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- UNITED STATES COURTS
UNITED STATES DISTRICT COURSOUTHERN DISTRICY | |
FOR THE SOUTHERN DISTRICT OF TEXAS : ; S
NOV. 04 Hee AP

UN'ITED STATES of AMERICA, RECRAEL N, NLBY, CLERK OF GOURT

)
)
Plaintiff, 3
. } . v B
V. ) Civil Acrion
: ' A No. H-90-2406
BEAZER EAST, INC., ) UNITED BTATEA DR TRICT COURT
L y jﬂxmimgﬁﬂﬁgauﬂus ‘
cefendant. ) : g
) FED 25 1895
orr TonA Michagal N. Mily, Clark

Pursuant to 28 C.F.R, $ection 50.7, a proposed First

Amendment te Consent Decree, a copy of which is attached hereto

as Attachment "A", 15 being lodged with bha Court in this <¢ivil
action., After the requisite Federal Register Notice iz = . { |
published, the time period for vomments has run, and the

commants, if any, have been evaluated, the Court will be further

advised as to any action which may be required by the Court at

that time. B - - R

Miring the pendency of the publie ‘tomment paribd no action
is réquired af the ﬁcurt. Following the expiration of the puklic
coNment period f30 dayé), the United States will file a Motion to
Enter the Consent Decree with the Court. The Consent Decree

should not be signed by the District Judge unbil the Motion to

 Enter is submitted.
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OF COUNSEL:

JONATHAN H. WELSBERG

Senior Attorney

U.8. Environmental Protectlnn
Region VI |

1445 Ross Avenue, Sulte 1200
Dallas., Texas 75202-2733
(214)665-2180
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LOTS J. SCHIFFER . : PR

Assistant Attorney Genaral .

7.8. Department of Justice

Envirooment & Natural Résources
Division

Senior Attorney
Environmental Enforcement Section

P.O. Box 781l

Ben Franklin Station
Washingten, D.C. 20044
{202) 514~ 0095
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‘United States Attornay
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF TEXAS
UNITED STATES OF AMERICA, )
: .
‘Plaintiff, )
) CIVIL ACTION NO.
v. ) H-50~-2406

}
BEAZER EAST, INC. )
_ _’
Dafandant . y

I. Backgrotnd

WHEREAS, the South Cavalcade Site [the "Site") is loeated in : %j

northeast Houston, Texas about one mile southwest of tha

" intersecrtion of Interstate Loop 610 and U.5. Route 59, in an area
bosunded by Cavalcade Strmet to the north, Cellingsworth Straet to
the scuth, and the Missouri and Pacific railroad lines te the east S

and west:

WHEREAS, pursuant to Section 105 of the Comprehensive

Environmental Response, cémpensatidn;'ané hiahility'Act (“CEﬁCLA"),

42 U.S.C. § 9605, the U.8. Environmental Protection Agency (ugpﬁﬂ}
prnpﬁsed the South Cavalcade Site be added 'té the National Es
Priorities List (ﬁPLJ in october of 1984, aﬁ& the Site‘wﬁs.fézmaily~‘“
added to the NPL on June 10, 198&;

WHEREAS, on September 26, 1588, the Regicnal Administrator for
Regicn € of the EPA executed a Record of Decision {*ROD"} for the

Site, selecting scil flushing and so0il washing as the mechod of
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remediating contaminated soilé’?t the Site. apd activated carbon
adsorption as the method of remediatiﬁg contaminated gfoﬁndﬂ&ter a:
the Site. |

WHEREAS, the United States of America ("United States"), on
ﬁehalf of the EPFA, filed a Complaint in chis matter puféuénﬁlté'
Sections 106 amnd 107 of-CERCLA, 42 U.5.C. §§ 9606, 9607;

WHEREAS; on March 14, 1991, this Court entered a Consent
Decree in this matter {the "Consent Dacraee") under which Beazer
East, Ine. ("Beazer') agreed te reimburse response costs ineurred
by the EPA in cunnéction with the Site and to implement the final
plan far remgdiai action selected~thEPAs ambndied'in'tha ROD;

WHEREAS. Bﬁazer has performed and continues to perfcrm the
‘work required by the Consent Decree since it was entered byrtﬁis
court; | | | |

‘WHEREAS, on or about February 10, -1997, BFA propeseé'ﬁn amzand
the ROD as it pe;tains‘to the soil portion of the remedial action
for thie Site (the “RCD Amendment®), without modifving the éelected '
nmethod for remediation of groundwater at the Site, to reflect a
decision that placing a re—enforced con;rete cap over contaminants
at the Site is the most appropriate remediation for contaminated

spils at the Site;
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i.WHEREAS. in accerdance wibh Section 117(b) of CERCLA, 42
U.8.C. § 9617(b},_the EPA published notice of the proposed plan to
'amend the ROD in a majer local newspaper of general e¢irculatian,
and provided the pﬁblié with an opportunity to submit written and
aral comments on the proposed plan to amend the ROD;

WHEREASF after considering all written and oral comments from

x

the publiec concerning the proposed ROD Amendment, EPA determined

that the proposed ROD Amendment. is. protective .of human. health and

the environment, and EPA executed a fimal ROD ﬁﬁendment on- the
remedial action te be implemented to address contaminated soils at
the Site en June 27, 1997, on which the State of Texas has given

its concurrence;

WHEREAS, Beazer and the United States have agreed ta amend the _

-abmve—feferenced Consent Decree as set forth below, in order to
implement the modified remedy for soils at the Site, set forth'in.
‘the ROD Amendment, and have agréed“that.all.cther provisions of the
Cﬁnsent Decres, except  those expresaly modified herein, .shall
continue in full force and effect;

WHEREAS, Beazer and the United States have agreed that the
proposed amendment teo che Cansént Decree will ewpedite ¢leanup of

the Site and is falr, =zquitable and in the public interest;

000926
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NOW, 'THEREFORE, in accordance m.t.h Section XXVIII of the
Consent Decree, it is hereby ORDERED, ADJUDGED, and DECREED, that
‘the Consent Decree entered in this matter by thié"cburﬁ on March
14, 1951 is modified as follews:

| II. Ganéial E‘rovisicns

1 1'. _ tEPA and Beazer agi-ea t;:: amend the -Cnnsent‘ Decréé. .{'1::13?.-
"Amen:léd é&nseht Dec.r.ae.') such thaf Beazé:r“ will pérfom tﬁe reme«:iy%
for contaminated soils ac the Site in accordance with "1l:he_ ch‘ﬁD.
Men.dﬁenﬁ- ari.d..%;tta;ments, “ éﬂilec.tiv‘ely attéhed hereﬁo as. Agpigndi;c.
A, | :Ln n_rder .to __ aﬁhieve thé éhjec;_iyés_ of the ROD A:qeﬁd:nen; of
érnte;_c.tsi-r;g l;uﬁén _t.lealtlj{ and r__he_ eﬁv_ironmenlt. |

2- Work., as discpsﬁed hereiz}. 2hall mean all a_ct:ivit::_'.gs_
Beazer :Ls requi;ed to pe‘!rfc_m. undear thi_s mnanaedlcbnsem;' D'gcrge:,_: B
incl_u_&_in_g,_ hg.n: not l_in}ited to.. Remedial Design, Remedial Action, .
and Qpa‘rea:t;ioﬂ._ and Maintenance, and reporting to EPA on those
activitig‘s_.__,“ in order to remediate contaminated soil at the Site in.
aceordance with the ROD Amendment a;tached herato as Appsndix A,

3. Beazer agrees to finance and pexform the Work in
accordance with an Menaeﬁ Statement of Work (the "SOW"), attached
hereto as Appendix B. for implemantation of the Remedial Design,

Remedial Acrion. and Oooratrinm and Masintornanees far the remaindine o 00
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- remedial design, remedial action and operaticn and malntenance
activities at the Site.

4. Beazer shall design a concrete cap in accordance with

design critaria described in the ROD amendment. This design will

be incoyporated intko a Remediai Action Wark. Plan (RAWP} by
referencs, ag sat forth in paiagraph 3(1iY(S){3) of the COW.
Beazer ahall'inéluda all apprnved BAWP revisinns with the 100%
design_suhﬁittal.

5. Within twenty-one (21) days after the Amended Consent

Dacree is approvéed, Beazer shall' submit a “Site Remediation

Schedule” te the EPA project contdinator. The schédule.fdrmat'and
content réquirements are described io paragraphs 3(ii)(5} énd;s(c).
of the SCW. Suhject tc the F§rce'najeura and Dispute Reselution
provisions. of the ébnSent Decree, Beazer shall be 'subjeéﬁ to

stipulated penalties as set forth in Section XXIV of the Consent

Decree if it fails to perform the Work in accordance with the'sdw.'

Beazer shall complete the remedy set forth in the ROD Amendment in
accordance with the time frames specified in the Site Remediation

Schedule.

£, In the event  EPA determines that Beazer has failed to .-

" implement the Work in accordance with the this Aménded Daecree, the . -

United States may perform such portions of the Work as it

000928
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determines may l.::'e-:' heceésary. At ié'ast' férny?fiﬁe (451..days prior
to.. initiating such performance, t.he Unlted States shall n'ct'ify.
Beazer of its-inﬁént to dﬁ su'anﬂVtheﬁbasiﬁ of its determination.n
If'éaﬁzer'diéagrees'ﬁith the United States’ determination, it ﬁéy,
wiﬁhih'thirty (20) ‘ﬁay;s é-f receipt::"'of '_l:he nutice,- invoke the
dispute résﬁlution“prbvisidnslset fozth iﬁ“sectinn XﬁVI nf the
Consent Decrees. | |

7, Extep:'ﬁé prnvideﬁ ih Seétions v fFBtcé”hajéure) and
XJWI‘ f_lﬁisput..e Re#oiﬁtio:;) of the Cm‘rx's‘entrnacréa, nochirié in.t;his
Amended Consent Decree sﬁall.Be deemed to limit any authority of
the United States or this.Coﬁft tc-take,rdirect, 6r ofdér‘éll
appropriaté actibnltblﬁrotgtt human haaltﬁ aﬁd.thé éﬁ&irdﬁment or
to braéant.Aabaééi or mihimiiguén actual ot thxeéﬁeﬂéd féleasé of.
Waste Mnterial; as defined in the Consent Decréé,'én.-at; ar'ffcmi
the Site: | o -

8. The United States will ecentinue to incur costs aé Ehe"
Site .after thé “entry"of this Amended 'chséﬁt: ﬁecree, for
enforcement and response costs asso::fiated ws.th tﬁe éi:e. EBeazer
shall raa.mburse Ehé Un;td Staf.es for all such ﬁu;?,t incurred by
the United States uhicﬁ are nat iﬁconéistent witﬁ the National
Cnnti_nﬁéncy -_Pl;_n (NCP) , 40 C.F.R. .Part 300D, .- é.s-:set forth' in

Section XX of the Consent Decres.
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9;. The United States and Béazer reaffirm Sectiqn I of the
Cunsant nétfee, which prcvides tﬁat. subject to thé regervations
coﬁtaiﬁed in.the afqrementiohéd SéctiOn, each party co?enants not
to sue each other for claims arising fram.cr;elﬁtiﬁg tq_ré;eaﬁqs
or ﬁhreatenga releasés of hazardeus subsgances'fram ﬁhg Site whiﬁh ' C
are addressed by the Work ox cést_reimbursement in the’Consent g
Decrae or tﬁis Amendéd Coﬁsent Decreé.

.10. Notwithst;nding any orther provisiaa of the Consent Decree

or this Amendad Consent Decree,'the United States reserves the

right to: (1} take appropriate responae or enforcement action in

this procéeding; {2) institute“a pew‘action to seek additional
remaval.nr_remedial measures at the site beyond the scope ‘of the ; ' :
Consent Decree ar.this Amendéa Congent Decree thraugh‘an action to B
_campel-geaier o éerfofm removal or gemedia; wnrk; or (33 institutg _
an action to compei Beazer to reimburéa the.United States for
- response costs if:
-, CTo) precewdings H;iu;.Lu ﬁFh ueLLi?lcacicn or ;DmplEEion
.of_cheRemed;al Action:
1. Conditions at the Site,‘ﬁréviously unknown to the

United States are discovered after the entry of
rhis Amended Congsent Decree; or

2. Information is received, in whole or in part, after
the date of the entry of this Amended Consent L
Decree, and these previously unknown conditicons or ?j
this information indicates that the Remedial Action

. o
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iz not protective of human . health and  the
environment;

B. For proceedings subsequent to EPA certification of
completion of the Remedial Action:

1. cenditions at the Site previously unknown te the
United States are discovered after certification of
completion by EPA, or L '

2. Infermation is received, in whele or in part, after
the certification of completion by EPA- and these
previcusly unknown conditions or this information
indicates that the Remedial Action ig not
protective of human health and the environment.

c. For purposes of this Secticn, those matters contained in

or referred to in the ROD Amendment and . the

Administrative Record referenced therein shall be deemed

~-to be ccnditiéns or information _knnwn to the United
-States.

11. Effective upon the approval of the Amended Consent.
Decrea, and as long as chis Amended Consent Decree rerga.ins in
efferct, Beazer shall submit Quarterly ProgressS reports to the BEPA
Project Coordin;tor ne later than the second Thursday of February,
May, August and Nevember. The objectives and ct.';ntents of the
progress reports are described in paragraph S5(b) of the SOW,
attéched hefeto as Appendix R. |

12. EBffective ug:on the apprnvgxl .of ‘this. Amended Consent
Dacree.‘and as long as it shall remain in efifect, Beazer and EPFA

8
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shall comduct “Project Coordinators Meetings” in accordance with
paragraph S(d) of the SOW.
13.. The Court finds and the parties agree that the Record uf_

Decision, as amended, and the Work, as set ferth in this amended

. Cunsent Decree, the ROD Amendment, and SOW, are consistent with the

Hational Contingsency Plan, 40 C.F.R. Part 3dD,-pr¢Vided they'ﬁave
been f,ullyhpﬁrovgd by EPA. | —

4. Beazer-acknaﬁledQESNEhat*ﬁathing'in-this-ﬁmended'C¢nsent
Dacree constitutes a warranty or rgpreséntatiun of any kind by the
tUnited States that cnmpliaﬁce with this Amended éonsent Decree will
achieve the remedial ebjeectives setlforth in the ROD, as amended by
the ROD Amendment. If compliance with this Amended chseAt Decree

does not achieve the remedial objectives of the ROD Amendment, the

United States resexves its rights to institute new praceedings to

aseek performance of raﬁedial actipn that will achieve the remedial
rnbﬁectivesmcf the ROD, as amended.

15. The Site is presently owned by Western ﬁay Holdings
Company, Rex King and Marilyn Lee King, and American Warehouses,
Inc; A SOpy af.this Anended Consent Decree has.baen served upeon
all property owners of the Site, who wiil be. provided 3u.ﬂays ffom
receipt to notify the undersigned if they‘ab not 5pprQVE of the

proposed changes.

| N
000932 o
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16. Except as specified in this Amended Consent Decree, the

United States and Beazer intend that all other terms and conditisoms

of the Consent Decreg“Wi11 reﬁéin unchantged apd”in fn11 éffac:.
17. EPA and Reazer may mutually agree in writing to medify

the RAWP and schedules.

18. Beazer hereto stipulates and agrees that.eﬁtry of this

amended Consent Decree is subject to the public comment
requirements of Section 122(d)(2) of CERCLA, 42 U.S.C.

§ 9622(Q) (2).

So ORDERED, in accordarice with tﬁéjfnragbing this j!ifg_nayzof”f'

_Foasunny -199,;’. |

sT#fES DISTRICT JUDGE
SouThern District of Tewxas

South Cavalcade Superfund Site
Consent Decree Amendment ‘
Civil Action NO. H-90-2406

10
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S
WE HEREBY CDNSENT to the entry of this Amendment to. Consent
Decree FOR PLAINTIFP UNITED STATES OF AMERICA,

/%' . OL!' "-_J,I"IU"
mz J _ | Dated
Ass;stant Attorney Genasral: ; T L
Environmental and Natural Resources DlVISlnn

‘U.S. Department of Justice

10th & Pennsylvania Avenue, N.W.

Washington, DC  2053¢C

202-814-27071 S

Sepmior Attorney v

Environmental and Natural Resources Divisien

U.S. Department of Justice

l1ath & Pennsylvania Avenue, N.W.

Washington, DC 20530

202~514-00%6

South Cavalcade Superfund Site
Congent Decree Amendment
Civil Action NO. H-80-2406

000934
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910 Travis, Suite 1500
PO Box 61129

Houston, TX 77208
{713) 567-9501 -
Fax (713) 7183303

South Cavaleade Superfund Site
. Counsent Decree Amendment.
Civil Action No. H-80-2406

12
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Dated .
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Y

OOKE . Dated
Administrator, Region & (6RA} '
U.5. Environmental Protection Agency

1445 Ross Avenue

‘Dallas, Texas 75202

South Cavalcade Buperfund Site
Conzent Dacree Amendment
Civil Action ND. E-90-2406

13
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FOR DEFENDAN%, BEAZER BAST. INC.

‘Pif? /{EitéiL4pnuéif7”\.Jf . _ T~ 21 --E?PJF'
Jﬁﬂ_ BLUNDON | _ Dated
‘ Pregident, Genaral Counsel and Secretary
Bedzer East., Inc. ‘

One Oxford Centre, Suits 3000
Pittsburgn, PA 152189

South Cavalcade Superfund Site
Consent Decree Amendment
Civil Action NO. H-90-2406

14
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IN THE UNTTED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS untea T SEvies il
ENTRRED

HOUSTON DIVISION TR |
- | FER 25 1999
UNITED STATES OF AMERICA, § :
§ Michael N. Milby, Clerk
Plaintifi(s), § :
§ o
' § Civil Action No. H-90-2406
- §
BEAZER EAST, INC.,, §
' §
Defendant. §
ORDER

_ Plaimiff Unired States’ unopposed motion to enter amended consent degree is granted,
- The Court will sign and enter the First Amendmen: to Consent Decree lodged on November 4,

1998,

Done this 2&"”. day of m! , 1999, at Hougron, Texa.s..

Umited States District Judge

Bleazer: Supplememal Motion - . ) . \

000938
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